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The Administrative and Regulatory State Outline
Unit 1: Introduction to the Administrative State

A. History: The Rise of the Regulatory State

· definition of regulation: governmental re-ordering of the private market
· 1) regulatory regime was once simply the common law

· eg, Pierson v. Post – foxhunting case, where interloper kills fox the foxhunter drove out.  Ruling for interloper, favoring competition over protectionism

· 2) 1880s – beginnings of the regulatory state

· first agencies: ICC, FTC (protection from monopoly)

· ( “the traditional model” of administrative law:
· 1) legislature must authorize agency and its administrative sanctions

· 2) procedures used by agencies must ensure compliance with legislative directive

· 3) judicial review must be available to ensure accurate and impartial agency decisionmaking/ compliance with legislative directives
· 4) agency process must facilitate judicial review

· 3) the New Deal

· prior to the Depression, there was a general belief in the market (laissez faire), but the Depression destroyed this faith ( idea that modern world’s complexities necessitates governmental regulation of markets for the public good, delegation of legislative powers to expert agencies

· New Deal a “constitutional moment” that lead to rethinking of existing government structure ( expansion of regulatory state (after judicial resistance overcome), independent agencies, presidential powers of lawmaking

· SEC, NLRB, etc.

· 4) 60s and 70s – the “rights revolution” ( EEOC, EPA, OSHA

· modern critiques of the administrative state

· a) Nader: agencies are “captured” by the firms they are charged with regulating.  Serve their interests rather than the public’s.

· ( more openness, use of public interest advocates, greater judicial/ congressional scrutiny, more procedural protections
· b) Law and economics: regulatory state is inefficient and not cost-effective.  Agency action is justified in market failure, but should use smarter tools.
· ( use of more market-friendly methods (eg, incentives as opposed to command-and control), more cost-benefit analysis, more deregulation

B. Why Regulate?
· 1) Economic Justifications

· in theory, a perfect private market – no transaction costs, perfect information – will achieve an optimally efficient economic ordering – maximization of social wealth (i.e., most efficient allocation of resources)
· therefore, the only reason to intervene is cases of market failures:

· a) monopolies

· b) imperfect information

· c) collective action/ “free rider” problems

· d) externalities

· 2) Fairness/ Normative Justifications
· a) Redistribution of Wealth

· most obvious example – taxes
· but redistribution can be achieved in regulatory means – eg, rent control.
· if redistribution is the sole justification, then efficiency types have a strong argument that it should accomplished in the most efficient way – by direct taxes
· b) Paternalism – eg, helmet laws. (but can justify economically as well)
· c) Disadvantage – eg, anti-discrimination laws
· Example: the ER-EE relationship – the contract of employment.
· terms of K: wages, hours, benefits, conditions, etc.
· players involved: the EE, the ER (really the stock-holders behind them), and the customer.
· regulation is not free: cost of, eg, additional workplace safety will come from EE wages, ER’s cut, higher prices to customers, or taxes from the public at large
· regulations of this K: safety (OSHA), minimum wage/ maximum hours (FLSA), NLRB (guarantees unionization), worker’s compensation.

· all of these add a term to the EE-ER contract, which has a cost in itself and in the administration of the required term.

· how are these justified as per above?

C. Regulatory Tools
· 1) Traditional “Command-and Control”
· Congress creates an agency, which sets a standard – eg, max. hours or workplace safety conditions - according to Congressional directives and implements it. 

· criticized as inefficient – high costs of administrative enforcement – and externality-creating.  OSHA makes the decision but does not bear the costs of implementing it

· 2) Market-Based Alternatives
· incentive-based: eg, taxes or fees on an activity as opposed to an outright ban

· tradeable limits – eg, “emission trading:” level of pollution set, and tradeable credits issued.
· justification: a closer connection between the regulation and the cost of implementation.
D. Example – the Occupational Safety and Health Administration (OSHA) – a microcosm of the course
· The Benzene Case (1980) – Pursuant to OSHA, Secretary of Labor promulgated a standard limiting airborne exposure to benzene from 10ppm to 1 ppm

· statutory context:


· §3(8) – authority to promulgate “occupational safety and health standard,” defined as means “reasonably necessary” to provide safe or healthful employment

· §6(b)(5) – wrt toxic materials, standard chosen must “most adequately assure, to the extent feasible, that no employee will suffer material impairment”
· Stevens’ plurality opinion:

· 3(8) requires the Secretary to make a showing that exposure to the level of the substance presents “a significant risk of harm.”  Here the evidence does not show this ( regulation void.

· Powell’s concurrence: implies statute requires cost-benefit analysis (which is repudiated in Cotton Dust)

· Rehnquist’s concurrence:

· OSHA fails under the nondelegation doctrine, as 3(8) and 6(b)(5) offer no “intelligible principle”

· Marshall’s dissent:

· the court has misconstrued it institutional role – the court is not to replace its judgment for the agency’s.  A more deferential approach

· Cotton Dust (1981)
· Brennan puts to rest any overtones that OSHA requires cost-benefit analysis, as to read 3(8) to require that would write 6(b)(5) out of the statute – a so-called “canon” of construction
· Issues presented in the case cover the entirety of the course:

· contrasting styles of statutory interpretation (Unit 2)

· role of the legislature in creating the agency/ nondelegation (Unit 3)

· role of the courts versus the agency / deference (Unit 5)

Unit 2: The Legislative Process and Statutory Interpretation 

A. Introduction and the Speluncean Explorers
· broad theories of the law (Eskridge)
· natural law – old Lockian common law conception, of judges divining the “true” law from principles of the social contract/ the common law.  Not a school of statutory interpretation at all, really.  Eg, Foster 1. and Lochner
· legal positivism/ formalism – law is a closed set of rules, separate from politics/ morality.  Cases can be decided mechanically via deductive reasoning and “plain meaning” of statutes/ precedent.  Once the progressive stance (anti-Lochner, Holmes) now conservative (Scalia).  Eg, Keen.
· (distinction between the two – positivists deny that the substantive justice of law is relevant at all, whereas formalists just believe it’s a question for the legislature)
· Realist critique: law cannot be separated from morality, judges are not truly “objective” (
· legal realism – Denies an pretension that judges are being “objective.” A practical, instrumental view of the law.  Law is politics, and judges should be driven by policy-considerations.  Eg, Handy.
· critiques of positivism and realism ( legal process synthesis
· problem with formalism – law can’t be separated for morality, judges can’t be truly “objective”
· problems with realism – At odds with our democratic tradition for judges to take such a political role.
· legal process (Hart) – laws are more than words, they have a purpose.  Courts and legislatures should be working in concert to create rules to further this purpose, and solve social problems.  Legislature still dominant, but less so than in positivism. Eg, Foster 2
· currently the dominant school
· critiques of the legal process school: 

· 1) judicial activism – covert way for judges to impose their view, can find legislative history to support any purpose
· 2) political theory – law has no single purpose and/ or no way for judges to divine it.
· 3) counter-majoritarian – legislature is representative, and further accountable

· 4) elitism – judges from high socio-economic groups
· 5) institutional competence – courts ill-suited to make policy choices

· Fuller, “The Case of the Speluncean Explorers” – men kill another in their party, based on drawing of lots, to avoid starvation.  Opinions represent schools of legal thought: 
· Keen/ Truepenny – follows plain meaning, strict textualist approach.  Role of the court is to apply the law.
· if the people don’t like the result, the legislature can change the law ( better laws (suggests this is what should have happened with self-defense)

· Foster2 – legal process approach.  Looks to the purpose of the murder statute and finds it not to apply to this case.  Comparison to judicially-created self-defense exception.

· Foster1 also applies to natural law theory – when in the cave, laws don’t apply as in a “state of nature” outside the social compact. 

· Handy – realist/ pragmatist. Abstract concepts do not decide real cases – the “objectivity” of following set rules is a charade. Looks to public opinion, popular sentiment to decide against applying the law here – a government of men and not laws, so to speak.

· The Morangne case – creates a federal common law cause of action to fill a gap by Congress
· merits unimportant.  What’s important is Harlan’s:

· 1) use of history and purpose to decide to create the common law exception (legal process analysis)
· 2) justification of stare decisis/ why it should not stop them here.

· factual context:

· in 1920, Congress passes the Death on the High Seas Act, which creates a remedy, but only on the high seas

· didn’t apply within 3 mile limit.  Harlan argues this was not so that state law would control, but instead to create a uniform remedy (state law was, if anything, more protective at that time.)

· ( motivated by this legal process analysis, Harlan wants to create federal law cause of action, but Harrisburg case stands in his way.

· Harrisburg more or less arbitrarily decided followed old common law rule

· why stare decisis is valuable:
· 1) stability and predictability in law, so behavior can be conformed/ economic functioning eased.
· 2) new doctrines ( new issues, deluge of cases for judicial resolution

· 3) undermines legitimacy of the court as appears to be acting arbitrarily 

· but none of this concerns really apply here.
B. The Legislative Process
· Models:
· 1) deliberative process/ “civic republicanism”
· envisions legislators, through analysis and high-minded consideration, identifying social problems and attempting to solve them for the “public good” – putting aside their own self-interests

· corollary: a legislative “purpose” exists.  

· eg: Brennan in Weber takes this view – conceives of Congress as attempting to solve a problem, interprets the statute in light of their goals

· critique: naïve.  An ideal, perhaps, but not how the process actually works.

· 2) pluralism – descriptive, political science approach

· factions indeed exist and are at the core of legislative action

· laws are the result of bargaining between the various interest groups for mutual benefit.

· the legislative result is a deal – it doesn’t have a “purpose” other than the interests of the various lobbying forces – it is simply the end product of bargaining.

· thus, it is dangerous to stray far from the statute, which is the best indicator of the content of the deal, as its terms (not the legislative history) were what was bargained over.

· legislative history is more often just an expression of one interest group’s views

· 3) public choice theory – similar to 2, but more quantitative and economically focused
· conceives of each legislator as a rational actor acting self-interestedly – i.e.,(in most models) to get re-elected.

· legislative action is the result of this microeconomic system – each legislator acting self-interestedly.

· as a corollary, legislatures cannot act “purposely” – there is no purpose or intended meaning other than the individual purposes of winning re-election

· cf. the founders views:

· Jefferson: deliberative ideal can be reached, if we educate and keep republics small

· Madison: pluralist factions are inevitable, but we can limit their harmfulness by “enlarging the sphere” and structural reforms (checks and balances)

· Farber and Frickey: each model oversimplifies, legislators sometimes act in ways similar to all of them.  More broadly, ideology, special interest, and constituent interests undoubtedly all influence their decisions.
· Weber (1979) – union and employer agree to a affirmative action program, whose legality is challenged under Title VII.  Kaiser Chemical would admit at least 50% minorities into its training program until the percentage matched that of the total workforce.
· precedents: 

· Griggs v. Duke Power – even facially neutral practices (eg, requirement that employees have high school diplomas) can be deemed discriminatory.

· here, if Kaiser used just seniority, could still be a violation of the act.

· McDonald v. Santa Fe – Title VII applies to discrimination against whites as well as blacks.

· Weber’s argument it a plain textual one – McDonald + 703 ( discrimination in training program invalid.

· statutory context:

· 703a – unlawful to discriminate in employment on the basis of race

· 703d – unlawful to discriminate on the basis of race for training programs

· 703j – Title VII  does not require employers to grant preferential treatment to any group because of race

· Brennan’s opinion: Classic use of purposivism. Title VII does not forbid voluntary affirmative action programs

· very wide ranging approach to statutory interpretation – considers legislative history, purpose, etc.

· cites Holy Trinity for “a thing may be within the letter and yet not within the statute, because not within its spirit nor the intention of its makers”
· Use of legislative history
· argues Congress’ purpose was to integrate blacks within the mainstream of American society with minimal interference in private sector, and thus prohibiting voluntary affirmative action programs would be at variance with the statute’s purpose
· cites 703 j as evidence – notes it does not  say “require or permit” ( Congress stopped short of banning affirmative action, though Title VII does not mandate it
· holding: affirmative action justified to correct a “manifest imbalance” if 1) does not unnecessarily trammel rights of white employees, 2) does not create an absolute bar to white achievement, 3) a temporary measure
· critique: purpose as Brennan divines may not be accurate/ there may be no purpose
· Blackmun’s concurrence:
· finds the result necessary because otherwise employer would be forced to walk a “legal tightrope” – can use affirmative action, but if did not, under Griggs could still be sued
· ( affirmative action justified when there’s a “arguable violation” of Title VII
· though uses narrower grounds than Brennan, this doctrine is judicially invented out of whole cloth
· Rehnquist’s dissent:
· purpose of the statute was colorblindness – this is very clear from the plain language of 703 which prohibits all discrimination.
· further, the legislative history proves the opposite result of the majority opinion.
· Rmks:
· one lesson to take away is that one can often find legislative history to support either view
· is this powerful evidence that no “purpose” exists?
· Rehnquist may have the better of the argument about original intent – nonetheless, should judges be allowed to extend the “spirit of the law” and adapt the law to changing circumstances?
· Johnson (1987) – following Weber, Santa Clara Transportation Agency uses gender as a factor in hiring practices to remedy past imbalance.  Plan does not use quotas, but is rather an individualized determination in which sex is a “plus” a la the Harvard Plan in Bakke.  District Court applied the Weber test, and found the affirmative action plan invalid as it was not temporary.  
· Brennan:
· applies his Weber test, finds the plan passes muster.  Fact that there’s no specific end date is not dispositive – the plan designed to attain a balance.  
· Steven’s concurrence:
· Weber and Bakke are now an important part of the fabric of our law, which is reason enough to concur – stare decisis
· Even if Weber was wrong as a matter of original intent, that’s OK: part of what judges do is further the purpose of the law, which is not always the same as the intent
· a purposivist/ legal process view
· i.e., even if the intent in 1960s was color-blindness, the purpose was to eliminate racial discrimination, and we now recognize the importance of affirmative action in this goal
· Scalia’s dissent:
· the result in Weber was wrong both then and now based on the plain meaning of the text (and even the original intent if you like)
· the role of legislative inaction
· Brennan’s contention: the fact that Congress did not overrule Weber shows his interpretation was right
· Scalia: inaction proves nothing.  Even if the result was contrary to original intent, Congress might not overrule it due to inertia, change in membership, change in coalitions,  etc.
· all that matters in the text, and this shows the result was wrong.
C. Statutory Interpretation
· “Foundationalist” Schools of Statutory Interpretation

· 1) textualism – judges should follow the plain meaning of the statutes, period. Two versions: 1) judges should look to the text only (strict textualism) 2) the text is the best guide to the legislative intent and purpose (modified textualism)
· puts the judiciary in its proper place below the legislature (“legislative supremacy”)

· allows individuals to effectively conform their conduct by simply reading statutes (“rule of law” considerations)
· decreases the chances of counter-majoritarian judicial law-making/ “activism”

· a value both wrt political theory and anti-elitist grounds

· critiques:

· a) rests on assumption that the words offer a reasonably determinative meaning

· if words are ambiguous, the very appeal of textualism – its concreteness – is lost.  If judges can play just as easily with words, than claim to decrease activism doesn’t hold up.
· b) interpreter’s own moral/ political views will invariably influence their reading

· same critique that haunts formalism – law can’t be separated from morality.
· c) too rigid - offers no way to decide hard cases.
· d) can lead to absurd results/ results at odds with intent  cf. Holy Trinity
· e) naively assumes that legislature has considered all circumstances – may be that they would like court to fill the gaps in their imperfect work
· 2) intentionalism – Court acts as servant of the legislature, interpreting laws in light of their original intent.  Willing to look to legislative history.
· claims to further legislative supremacy by faithfully following the legislatures directives – a legal process idea.
· more flexible than textualism.
· critiques:

· a) rests on flawed assumptions about the legislative process – laws have no single intent, if any at all.  They are instead the result of deals/ bargaining.

· cf. Weber – what was the intent of Title VII?  Intent of Senate different from the House.  Another eg: anti-gender discrimination clauses at issue in Johnson added in attempt to kill the bill.

· b) even if intent exists, courts not equipped to discover it.

· how are they supposed to re-create the historical understanding of a previous legislature?

· c) gives the judge too much power to choose an intent in line with his political goals.


· raises the “counter-majoritarian”/ elitism issue
· 3) purposivism – similar to intentionalism, but goes further.  Is willing to follow the “idea” behind the statute – the social problem it was meant to solve – even when that may be at odds with the original intent.  Has the (dis)advantage of being the most flexible.
· suffers many of the same critiques as intentionalism:

· can we trust judges to be this un-tethered in their approach – the danger being judicial law-making
· undermines democratic principles of legislative supremacy

· assumes that the legislature had a “purpose” in mind, and that it’s discoverable
· further, violates rule-of-law principles – so variable as hard to know what court will do.
· Rmk: each of the schools represents not only a method of construction but a view of the role of the judiciary in the American political structure 

· 1) textualists expect that the legislature would want their word to be blindly followed, assumes they’ve considered all circumstances
· the Holy Trinity problem – “what if the made a mistake?” presents a dilemma
· one view: courts should just follow it and let Congress correct it.
· but: do they have the time to cover every little issue?  should the court just say “gotcha” and let the error go?
·  alternatively, if the textualist admits he’ll follow intent to avoid “absurd results” then where does one draw the line?  Seems a concession that gives up much of the appeal.
· 2) intentionalists/ purposivists assume the legislature would want the courts to aid them in accomplishing their ends, following the legislatives directives more faithfully by considering more sources.
· but this suffers the critiques: 1) misconceives the legislative process, 2) anti-democratic, 3) un-tethered, 4) anti-rule-of-law
· Eskridge and Frickey’s “Funnel of Abstraction” – based on ideas of pragmatism and hermeneutics 
· in the complex modern regulatory state, some degree of judicial policy making is both inevitable and desirable
· judges will invariably be influenced by her political/ moral considerations, but choices will be limited by the various materials before her
· model of what judges actually do:

       1) text     2) legis. history   3) legis. purpose  4) evolution of statute  5) current policy 

most concrete






most abstract 

· this model tracks the hierarchy of sources courts are willing to consider.  Suggests judges will move up and down, confirming and checking their understanding of the statute.  The materials make up the “traditional tools of statutory interpretation” (who many are included depends on your view) 
· authorities higher up receive less weight due to legislative supremacy/ fears of judicial law-making

· easy cases can be decided on the text, harder cases may have to use other consideration

· The judicial-legislative interaction is a dynamic process – legislature will react to what the court does
· eg, if confronted with an “activist court” can try to write “air-tight” laws ( waste resources attempting to consider all circumstances

· alternatively, if generally like the way courts are following its purpose, might leave more of the specifics to them

· Illustrative Cases
· South Corporation (1982) – issue is whether to impose a tax on vessels “documented for foreign trade.”  South’s vessel is so documented, but argues statute should be read “documented for the purpose of engaging in foreign trade.”
· court denies this interpretation, using the canon that one part of a statute should not be read to make another part redundant/ unnecessary.
· another part of the statute was an exception for vessels not used in foreign trade, if gone for two years.  South’s reading would make this superfluous.
· MCI v. AT&T (1994) – Communications act required long distance carriers to file price tariffs with FCC.  FCC allowed to “modify” these requirements.  FCC excepts fledging carriers – MCI – from the requirement.  AT&T argues this is beyond FCC’s authority.
· Scalia’s opinion – a classic example of plain-meaning textualism
· cites dictionaries, etc., to show that “modify” cannot mean a fundamental change like exemption.
· (Chevron issue – see infra)
· Stevens’ response – statute should be read in view of evolving circumstances
· here, a partial detariffing policy is a simple relaxation of a requirement that recent developments had rendered pointless and counterproductive in a certain class of cases
· [Congress did not envision the smaller carriers in 1934 – someone needs to adapt the statute to changing circumstances in light of their purposes]
· American Mining Congress v. EPA (D.C. Cir. 1987) – hinges on how “waste” should be defined under the RCRA.  EPA asserts jurisdiction over industrial by-products stored to later be re-used.
· the statute: §6903(27) – definition of “solid waste” – “any garbage, refuse, … and other discarded material, … resulting from [industrial processes]”
· Starr for the majority: follows plain meaning so as to not alter the legislative balance

· applies ordinary meaning of “discarded” to conclude that materials stored to be later re-used are not covered.
· the inclusion of materials meant to be re-used may be a good idea, but their non-inclusion may well have been part of a bargain. 
· Dissent: Statute must be read in light of its board remedial goals

· RCRA defines “disposal” broadly, and the materials at stake here present the same dangers.
· also cites expertise as reason for deference.
· Outcome hinges on view of the judiciary – should it be allowed to participate in the “legal process” or is it to mechanically follow legislative directive?
· Cotton Dust (1981) – post-Benzene, must OSHA use cost-benefit analysis
· fairly clearly, no.  Congress knows how to say “cost-benefit,” and it did not.  To read 3(8) to require that would write 6(b)(5) out of the statute.
· Holy Trinity (1892) – Statute makes it criminal to pay for, assist, or encourage aliens to enter the US to perform labor.  Hiring of minister facially violates statute.  Nonetheless, conviction overturned.
· court expands the common-law “absurd result” doctrine (conviction may be bad, but it is not absurd)
· famous line: “a thing may be within the letter and yet not within the statute, because not within its spirit nor the intention of its makers”

· (also cites the fact that were a “Christian nation” as strong evidence for its view that result was outside of intent)
· a critique of naïve textualism.  Supports the legal process view.
· but result could be reached on plain meaning if construe “labor” to mean “manual labor” 
· Brown and Williamson (2000) – FDA, after 35 years, asserts jurisdiction over cigarettes.  Cigarettes fit within the letter of the statute – definitions of “drug,” device,” etc. – but typical FDA M.O. is to take the device off the market – here, they just labeled and restricted (attempting to curb underage use)
· O’Connor – a pragmatic textual approach
· concludes that Congress has “spoke to the issue,” implicitly denying the FDA authority.  Following the letter of the statue would require FDA to ban cigarettes, clearly contrary to their intent, as expressed through later legislation. 
· like MCI, doubts Congress would have spoken so cryptically on “a major issue”
· Breyer – a mix of purposivism and textualism
· notes that tobacco fits the letter of the statute, and further within the general mandate of the FDA’s “purpose” of protecting public health

· notes that none of the later statutes explicitly deny jurisdiction, change justified by new data on harmfulness

· critique: like Weber, it this approach too un-tethered – too much judicial power?
·  “Canons” of Statutory Construction
· often, one can find a canon to whatever desired end.  Eg:

· Sweet Home (1995) – hinges on the meaning of the word “take” Endangered Species Act.  Does “taking” include habitat modification?
· statute: 

· § 9 – prohibits “taking” of endangered species

· § 3(19) – defines “take” = harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect

· Agency defines “harm” to include habitat modification ( such is prohibited under the taking prohibition.

· “dueling canons” – to interpret harm narrowly, as Scalia, does is to write it out of the take definition.  To interpret it as Stevens does seems to write out the other nine words.

· Stevens: a heavy dose of purposivism
· deference afforded, and the interpretation is reasonable as accords with the plain meaning, fits it with purposes of the Act/ harms Congress sought to end, supported by legislative history, etc.
· Scalia: all the other nine words require a deliberate purpose, not accidentally inflicted harm.  To read harm so broadly writes out the other nine words – harm is meant in the narrow sense due to the context. 

· argues this board definition “imposes unfairness to the point of financial ruin”

· [aside: Constitution requires “just compensation” for property taken for public use – the 5th’s “takings” clause.  There have been attempts to argue such “regulatory taking” requires compensation, but they’ve been unsuccessful]
· sample canons:

· expression unis: expression of one thing suggests the exclusion of others

· “specific governs the general” – interpret a general term to reflect the more specific terms in a series or class

· avoid interpretations that would render another part of the act unnecessary, or be inconsistent with the another provision or the structure, policy, etc., of the Act.

Unit 3: Separation of Powers – The Constitutional Position of the Administrative Agency
A. Introduction

· Art I – “all legislative powers” vested in Congress

· federal powers enumerated but expanded through commerce + “necessary and proper”

· Art II – executive to “faithfully execute” the laws

· Art III – judicial powers only to cases in diversity or “arising under” the laws of US

· Point: text offers only the most bare-bones guide to the distribution of power
· Concepts:

· checks and balances – power is intermingled between the branches to prevent a single branch from gaining too much power.

· *separation of powers – each branch has its own separate “sphere of influence,” though not “hermetically sealed” (Chadha)

· the two concepts really point in opposite directions
· but, commonality in that both designed to keep any one faction from dominating, framer’s structural method of preventing tyranny.
· often, there is a tension between pragmatic need to solve problems and respect for the constitution

· eg, NIRA in Schechter
· rising industrial state ( need for independent regulatory agency

· The agency occupies an ambiguous constitutional position, at times acting like all of the three branches
B. The Non-Delegation Doctrine – What legislative power can Congress delegate to an agency?

· dilemma of the modern regulatory state – problems of modern economy are complex and require expertise ( Congress can’t understand and solve all of them ( pragmatic need for delegation

· tension between pragmatic need for delegation v. respect for constitutional structure

· Grimaud (1911) and J. W. Hampton (1928) – established that Congress could give agencies the power to “fill in the details” of their mandate so long as it gave them “an intelligible principle” to act upon
· basic non-delegation framework: Congress must give agencies an “intelligible principle” to act upon in exercising legislative power

· rationales for the non-delegation doctrine

· 1) democratic values – if government is going to transfer property/ limit freedom to contract, it should be done by a deliberative representative body – further, only Congress has the right to do so (by social contract)
· 2) rule-of-law – need for clear standards to conform conduct, not arbitrary actions of bureaucrats
· 3) accountability – Congress more directly responsible to the people. 
· 4) manageable judicial review – need for clear standard against which to judge administrative action
· rationales for delegation:

· 1) pragmatism/ efficiency

· 2) lack of Congressional expertise

· Schechter Poultry (1935) – pre-“switch in time” court strikes down the NIRA.  One of only two – with Panama (1935) successful non-delegation challenges
· doctrinal issue: is “fair competition” an intelligible principle?
· Answer: no.  Not given any content in the statute.  Essentially a euphemism for central economic planning – what is “fair” is determined by agreement of the various parties – unions, companies.
· continuing validity questionable post-Meat Cutters, American Trucking
· Amalgamated Meat Cutters (1971) – Congress, in inflationary 60s, gave authority to the President to set wages and price controls.
· court reads the statute to find an implied principle that the standards be “fair and equitable” – construing the statute, fast and loose, to avoid a nondelegation problem
· distinguishing Schechter:


· notes that the authority is limited in duration, judicial review under APA (also maybe notable that there’s no private input unlike NIRA)
· Benzene (1980) – Rehnquist’s dissent argues that OSHA’s 3(8)  “reasonably necessary and appropriate” and 6(b)(5) – “to the extent feasible,” pointing in opposite directions, do not add up to an intelligible principle.
· American Trucking Association (2001) – DC Circuit found the Clear Act an unconstitutional delegation, but remanded to the agency to articulate a principle to “save” the statute.
· statute: set air-pollutant level “requisite to protect the public health” with “an adequate margin of safety”

· Scalia for the majority:

· 1) the statute is constitutional.  “Requisite” provides an “intelligible principle”

· 2) idea of allowing the agency to supply the principle is ridiculous, as whole point of the doctrine is separation of powers, ergo Congress must provide the principle
· Rmks:
· after American Trucking, (and even before it) not much left to the non-delegation doctrine
· reflects post-Schechter acknowledgment of the practical necessity of administrative agencies

· are there sufficient checks on the agencies?

· existing checks:
· 1) judicial review – though this is largely deferential

· 2) Congressional oversight process – but they can only do so much

· further, there’s a shift in the status quo – regulation is the default, only overridden by democratic representatives if egregious

· 3) Executive removal power – but president can often only fire, not direct to do a particular thing.  A blunt instrument, rarely used due to political considerations.

· one of the methods through which Congress exercised greater control was the “legislative veto,” but this was killed in Chadha 

· INS v. Chadha (1983) – the “legislative veto” violates the Constitution’s separation of powers/ structure.
· basic goal of the legislative veto was to allow Congress to retain some control over agency actions – i.e., in delegating power, it reserves for itself some residual authority.

· facts: Congress delegated to the Attorney General the authority to, at his discretion, allowed an alien that has been deported to by the INS to remain in the US.  Either house of Congress can overrule his decision.  Here, Chadha was allowed to remain, and the House overturned the AG’s decision
· Burger’s opinion for the majority: legislative veto is unconstitutional.
· the presentment clause: “Every order, resolution, etc., .. shall be presented to the president, and shall approved by him”

· bicameralism: such a bill, legislative in nature, must pass both houses.
· highly formal, textualist style

· White’s dissent: this is formalism over substance

· 1) everyone agrees that Congress can delegate authority – why can they not do so conditionally?  Isn’t the veto itself part of the original delegation?

· the legislative veto is not the power to write new law without presentment or bicameral approval – the delegation, which includes the veto, must of course pass both houses and the president

· 2) the substance of what happens here is the same.  

· to not deport, all three players must agree – first the executive in the AG, than the House and Senate by inaction.

· same agreement would be required if Congress passed a “private bill.”

· (but: the order is different and this changes the inertia, and inaction is different from approval)

C. Executive Power and Administrative Agencies: Removal Power
· Summary:
· Case


Function of Position

Removal Rule

Old Understanding


Myers (1926)

Executive 


Statute: President and Senate

      [postmaster]





Held should be: President alone


Humphrey’s (1935)
legislative/ judicial

Statute: by President for cause


      [independent agency]



Held: OK

Weiner
(1958)

judicial



Statute: no provision
                    [WCC]





Held: cannot infer presidential removal 
power

Modern Cases:


Bowsher (1986)

Executive function,

Statute:
By Congress for cause

                [CG “sequester”]
(legislative officer)

Held should be: President at discretion


Mistretta (1989)

Located in Judiciary,

Statute: by President for cause

   [sentencing comm’n]  function a mix 


Held: OK

Morrison (1988)
Executive


Statute: President for cause (not 

   [independent counsel]




discretion)

Held: OK
The Old Myers-Humphrey’s Line: Executive v. Quasi-Legislative/ Quasi-judicial
· Myers (1926) – Postmaster, an executive function, created with removal by President with consent of the Senate.  
· Taft holds that, in order to ensure the unitary and uniform execution of the laws under Art. II, purely executive officers must be removed at the sole discretion of the president.

· only exception is civil service et. al. under “inferior officers” clause.

· Humphrey’s Executor (1935) – FTC was created as an “independent agency” – removal by the president solely for cause -  to police “unfair competition.”  FDR tries to remove head of FTC.
· Congress can limit executive removal power in the case of quasi-legislative/ quasi-judicial officers.  
· Logic is sort of a separation of powers by analogy.  If we allow the creation of these agencies (as we do with the weak non-delegation doctrine), removal power is dictated by the character of the agency – president keeps control over executive functions, Congress over legislative
· Weiner (1958) – President removes member of the War Claims Commission (which handled damages claims).  Statute had no removal provision
· Issue 1 – what’s the nature of the WCC?
· illustrates a difficult practical problem in the Myers-Humphrey analysis. Court decides it’s judicial ( Humphrey applies
· Finding the WCC judicial, the Court holds that the president cannot imply a removal power in the case of silence

Modern Executive-Agency Cases

· Chadha (1983) – see supra
· Bowsher (1986) – Comptroller General delegated the power by Congress to review budget, and, according to particular rules, order the President to “sequester” money over certain amount.  Removal provision is by Congress (+ Pres), only for cause.  Challenge not to any removal, but to the constitutionality of this step-up as a whole – can Congress give a legislative officer these executive powers?
· Burger finds the CG an executive position (though CG is historically regarded as legislative, nature of the new power is executive) ( removal must be at the President’s discretion ( delegation unconstitutional.

· Blackmun dissents, agreeing with Burger on the removal issue but arguing the rest of the statute could be saved
· White dissents:

· practical appeal: combines the OMB and Congressional Budget Office Info, allowing the two branches to work together to solve budget problems
· again, form over function – president has consented to the arrangement
· once we go down the road of a modern regulatory state we need to be flexible in solving complex regulatory problems – Congress has “necessary and proper” power

· Rmks:

· there are really two separation problems here: 1) vesting of executive power in legislative officer, 2) removal by Congress and not President.
· Court has softened somewhat, possible that more milder intrusions would by OK.
· Hypos:
· vesting of executive power in Dept. Of Commerce head with removal by president (constitutional)
· vesting of executive power in DOC with removal by Congress (uncon under Bowsher)
· vesting of executive power in DOC with removal by President for cause (maybe con. – not under unitary executive, though)
· connection to Chadha – could conceive of CG as violating the Presentment clause – taking a legislative action without proper approval
· Mistretta (1989) – upheld the creation of the US Sentencing Commission, statutorily located in the Judicial branch but charged with the quasi-legislative (/judicial/ executive) function of writing sentencing guidelines.  Removal by the President for cause
· [delegation issue easily dismissed, as statute had many intelligible principles]
· Mistretta had two separation claims:  1) accretion – too much power accumulated into the judicial branch, and 2)  intrusion - that the act undermined the judiciary’s independence and integrity by the Presidential removal power (judges lost their spot, but of course not their article III tenure)
· The court takes a more flexible approach, affirming the Humphrey holding and suggesting that some minimal mixing of powers is OK – structure is fine is it doesn’t greatly upset the balance
· away from the excessive formalism of Burger in Bowsher 

· Morrison (1988) – Congress post-Watergate allowed the AG to appoint an “independent counsel” which could only be removed by the President for good cause, not at his discretion.

· though prosecution is undeniably an executive function (much like Myers), the court takes the more flexible Mistretta approach  - intrusion is minimal - and finds the removal provision constitutional under the “inferior officers” hook
· Scalia dissents, claiming the executive should have plenary removal power when the officer’s function is executive

· Attempts to reconcile the cases:
· 1) independence is acceptable, but encroachment is not – Humphrey, Mistretta and Morrison create “independent” bodies/ officials – OK.  Myers, Bowsher, Chadha hold that Congress cannot give itself powers in the execution of the laws.
· 2) delegation of power to a branch is fine if a) power arguably related to the function of the branch, b) delegation does not interfere with another branch and c)  is not forbidden by the Constitution .
· 3) change from strict separation by analogy ( more flexible approach.
· [Rmk: Proposals for increased executive control over agencies

· many have argued that the president does not have enough power to coordinate functioning among the many regulatory agencies as:

· independent agencies prevent him from removing agency heads
· removal is sometimes his only power – can’t dictate policy like a CEO, but only remove, which is a blunt tool.

· (as a practical matter, president does have great influence)

· ( Presidents have issued executive orders attempting to rein in the administrative state and consolidate control, obtain centralized review of agency action in OMB

· query: lawful?]
D. Agency Exercise of Judicial Authority -  What judicial powers can be given to an agency?
· Rmk: a murky, unclear area of the law
· General agreement:


· Art. III courts have final say over questions of law, and that there should be some review of fact-finding by Art III courts.  
· Issue: What types of fact-finding can be given to an agency trial as opposed to an Art. III court?  Should the findings of fact by agencies by subject to de novo review, or a more deferential standard?
· advantages of agency adjudication:

· 1) expertise – one person only does a single type of case, becomes very familiar with it

· 2) efficiency – can developed streamlined procedures 

· Ng Fung Ho (1922) – Habeas challenge to summary executive deportation.  

· Brandeis holds that this constitutional “jurisdictional fact” required Art. III determination

· regretted this language – as explains in Crowell, Ng Fung Ho was really a due process case – Ho got no process at all, unlike Crowell where process was given on a agency level.  Plus the right asserted, as “constitutional,” may be one of the limited set even Brandeis would want done by Art. III judges.

· Crowell (1932) – Agency trial by Employees’ Compensation Commission awarding compensation as found Knudson was injured while employed by Benson.  (Note case involves a “private right”)
· Hughes for the majority:

· Congress can delegate fact-finding determinations to an agency, 

· but what should standard of review be?

· deferential (now seotraaw) review on most fact determinations

· but Art. III courts must have a de novo review of fundamental “jurisdictional facts” ( here de novo trial on employment, and whether on navigable waters allowed.
· Rmk: jurisdictional fact part has never been extended

· Brandeis’ dissent:

· would go further, and not require de novo review of any agency fact-finding (except maybe constitutional cases like Ng Fung Ho), i.e., so long as due process satisfied, doesn’t matter who gives it.
· questions of law, of course, remain the province of Art. II courts
· furthers interest in efficiency
· Marathon Pipe (1982) – Congress gives power to bankruptcy courts – non-Art. III – to hear all claims “arising in and related to” bankruptcy proceedings (which would include state contract claims)
· Brennan’s division of rights – can fact-finding be done by agency?:
· 1) public rights: between individuals and the government.  Eg, welfare claim. 

· as Congress need not have created these at all, and so yes
· 2) private rights: between two individuals

· a) private rights created by statute.  Eg, Crowell – claim was worker’s comp.  Again, Congress need not have created these ( yes
· b) non-statutory private rights: eg, common law rights.  In these traditional cases of Art. III determination, no.
· Based on this division, Brennan finds the bankruptcy scheme unconstitutional as would lodge traditional common law claim in non-Art. III courts

· Schor (1986) – Congress delegated to Commodity Futures Trading Commission power to hear state contract law cases for bad brokering.  Customer could sue in state court, or “opt” for a streamlined CFTC trial.  
· O’Connor repudiates Brennan’s formal division, and finds this set-up non-violative of the separation of powers even though right is private and non-statutory
· Distinguishing factors:

· 1) disgruntled customer has a choice – a “waiver” of the right to Art. III determination
· 2) a narrower intrusion than Marathon – here, the shift of jurisdiction is only in  small number of specialized cases, as opposed to “all claims relating to bankruptcy”
· reflects more flexible, Morrison-esque approach to separation to powers issues

· Union Carbide (1984) – adjudicatory delegation to EPA for pesticide-maker controversies.  Brennan upholds as right is private and statutory.  O’Connor upholds as intrusion minimal, integrated into whole regulatory scheme

Unit 4: Due Process, the APA, and Agency Processes

A.  Due Process – What process is required when agencies take liberty or property?
Introduction

· general due process question:
· when government acts pursuant to its powers, what process must it provide?
· with agencies, the issue is more complicated as the agency sometimes acts like any of the three branches of government.  What process must agencies afford when acting in different contexts?

· bottom line:


· if action is legislative ( little process

· if action is adjudicative ( more process

· Judge Friendly’s components of due process in an administrative proceeding: 

· 1) unbiased tribunal, 2) notice of proposed action and its ground, 3) opportunity to present reasons why the proposed action should not be taken, 4) right to present evidence/ witnesses, 5) right to know opposing evidence, 6) right to cross-examine, 7) decision based only on evidence, 8) right to counsel, 9) right to a record of evidence presented, 9) right to written record of evidence, findings of fact, and reasons for decision.
· how much of these protections must be followed when an agency acts?

· values of additional process:
· 1) accuracy

· 2) improve quality of agency results

· 3) allows people to be heard – lends credibility to the result

· 4) facilitates judicial review by creating better record

· 5) increase rule-of-law reliability

· 6) check against “captured” agency

Londoner and Bi-Metallic: Agency Process the Adjudicative/ Legislative Distinction

· Londoner v. Denver (1908) – Denver municipal government paved street and assessed the cost of doing so on the owners of property adjoining the street.  Process: Board of Public Works orders paving, City Council approves, BPW makes assessment, and City Council will take written objections.  No judicial challenging of the assessments allowed.
· Petitioners object than apportionment of costs improper, didn’t get to be heard.
· Holding: paving without a hearing does not violate due process, but the assessment of the tax by the agency on these individuals does violate due process.
· Bi-Metallic (1915) – State agency order the valuation of all taxable property in Denver to be increased by 40%.  Challenge as property being taken without due process
· Holmes: the democratic process satisfies due process here.  Action the same effect as if the legislative raised rates 40%, and then no one would be entitled to a hearing.
· Pragmatic point – if requiring a hearing, everyone in Denver would get one and this would not allow government to function.
· Londoner vis-à-vis Bi-Metallic

· the legislative v. adjudicative action distinction

· defs: legislative – general public policy.  judicial – specific fact determination

· Bi-Metallic deals with an agency, pursuant to delegated powers, defining a general public policy, The action is legislative ( little process due
· Londoner deals with a specific, individualized fact determination –a tax assessment.  This is much more a judicial in nature ( more process due
· compare facts found in each case:
· Londoner – found values of the individual property
· Bi-Metallic – found property in Denver overvalued
· argument is basically by analogy – if agency acting like a legislature, affords the process a legislature would (not much – if you don’t like what they find, you can vote).  If acting judicially, more process is needed.
ilHolmes:
Agency Process wrt Entitlement: Two Step Inquiry and the Matthews Balancing Test
· basic step-up : the two step inquiry:
· 1) is the interest at stake one protected by due process?
· must be the type of “liberty” or “property” the 5th/14th protects
· 2) if yes, what process due?
· Matthews balancing test (a refinement of Goldberg) Weigh:
· i) the private interest that is threatened by the official action

· ii) the risk of an erroneous deprivation of such interest by the procedures used, and the probable value of additional process
· iii) the government’s interest – conserving resources, efficiency  

· (but maybe also lack of legitimacy from mistakes, as suggested in Goldberg)
· Goldberg (1970) – due process challenge to a termination of welfare benefits.  Procedure: on basis of agreement of several welfare officials that individual was ineligible, benefits were terminated.  Recipient could then request a full hearing, if desired, post-termination.
· Brennan for the majority:

· 1st question: Brennan finds that such “entitlement benefits” are property interests protected by the Constitution
· 2nd question: citing the “brutal need” of recipients (the private interest), finds that the recipients are entitled to a near-full trial pre-termination evidentiary hearing.  Suggests this wouldn’t cost the government that much.

· critique: this is a lot to require

· proto-Matthews analysis: considers the private interest (brutal need), downplays the costs of the additional process, argues the government interest cuts both ways (conserving resources but also legitimacy in avoiding erroneous deprivations)

· Black’s dissent: 

· holding is fine as a policy argument, but it is not mandated by the Constitution

· first, the government is of course not required to pay these benefits at all – if it chooses to do so, this property right does not rise to the level of constitutional protection.
· this is a statutory-given right.  It can be conditional.

· second, the burden of holding this full trial is a substantial one on the government, a waste of its resources which may be ultimately detrimental to welfare recipients (leading to more fraud, and less money to go around)

· Roth (1972) and Sindermann (1972)
· both deal with terminations of state college faculty members with essentially no process.

· both cases decide only the first question – is the interest protected?

· Stewart holds:

· in Roth, there is no constitutional protection in re-employment under these circumstances.  For there to be a property interest, there must first be a legitimate claim of entitlement
· there, the person was not re-hired, with no reason given. 
· in Sindermann, the failure to re-hire is a protected property right as 1) he’s alleges a common law understanding of tenure, and 2) first amendment claim.
· Stewart’s discussion of the meaning of “liberty”

· “liberty” – freedom from bodily restraint, freedom to contract, privileges essential to the pursuit of happiness

· (Marshall thinks liberty to work cover Roth, dissents)

· Matthews v. Eldridge (1976) – Eldridge’s disability benefits were terminated, and he challenges the constitutionality of the process afforded.

· process given: agency makes tentative assessment with reasons, recipient can respond in writing and submit evidence, and agency makes final determination.  Post-termination, recipient can request a full ALJ hearing.
· holding: process given sufficient.
· the balancing test: due process requires consideration of 1) the private interest, 2) the benefits and costs of additional processes, 3) the governmental interest (see above)  

· held: process is sufficient
· Matthews vis-à-vis Goldberg –why is less process sufficient in the former?

· (could argue that the court is just  retreating from the excessive process required in Goldberg – the most natural reading.)

· distinguishing factors:

· private interest – brutal need is less dire (though this is arguable)

· costs and benefits – as this a more objective medical formulation, more process is of less value (less of a need to confront witnesses, etc.) (though this too is arguable)
B. The APA and Agency Processes 

· Does the Originating Statute require a decision “on the record” after an opportunity for “hearing”?

Yes




No


Rulemaking

Formal Rulemaking


Notice-and-Comment 





§§553(c), 556, 557


§§553


Adjudication

Formal Adjudication


Informal Adjudication





§§554, 556, 557



(non APA procedure)

· The APA
· § 551 – definitions
· “rule” – an agency statement of particular or general applicability
· “adjudication” – essentially, any agency decision aside from rulemaking
· §553 – describes notice and comment rulemaking procedures.

· §553(c) – if rules are required by statute to be made on the record after opportunity for agency hearing, § 557 and § 557  apply
· § 554, 556, 557 describe procedures for formal adjudication (essentially quite trial-like). 
· The categories:

· 1) formal rulemaking – very rarely done.  Would be like a trial process, with adversaries and such, resulting in a rule.  Fairly artificial - not something legislatures do.  Not even theoretically very appealing – if advocacy bad, rule would be skewed.
· 2) informal rulemaking – Eg, Chevron. Very common process.  Agency a) publishes proposed rule in Federal Register, b) “interested persons” have opportunity to submit comments/ request to testify, c) agency issues final rule and their reasons.
· 553(a) lists certain exceptions to requiring n-and-c: rules of agency, organization/ practice, military and foreign affairs

· 3) formal adjudication  - Eg, Universal Camera.  Approximation over a civil trial before ALJ, with counsel, records, reasons for decision, etc.  
· statutes tend to be interpreted as requiring a trial any time there’s sanctions, even absent 553(c) language
· 4) informal adjudication – Eg, Overton Park, Scenic Hudson. Amorphous, catch-all category.  No procedures required by APA, but they’ve been judicially created.
· Rmks:
· part of the point in requiring process is fear that agency’s been “captured” – some kind of record and standard makes for effective judicial review, defense against arbitrary action
· agencies, to save resources, naturally wish to operate as informally as possible ( move away from formal adjudication to n-and-c rulemaking in recent decades.

· rulemaking v. adjudication. 

· Advantages of rulemaking:

· sets a clearer standard
· acts prospectively, not ex post ( easier to conform conduct
· can take into account wider array of information – not limited to parties before you

· more efficient

· disadvantages

· if agency captured, more efficiency means more efficient oppression

· party affected may not get a chance to have their say

· regulated parties have less chance to be involved

· Example:
· National Petroleum (D.C. Cir. 1973) – can the FTC act through notice and comment rulemaking or solely via formal adjudication (their traditional method)?
· recall: FTC aimed at combating “unfair competition”
· The statute seems to authorize rulemaking on its face – 6(g) Secretary can “make rules and regulation for the purpose of carrying out [sections],” but legislative history suggests this was for housekeeping
· holding: FTC can do rulemaking.  Interesting use of plain text to allow evolution.
Unit 5: Judicial Review of Agency Action

A. Introduction

· the scope of judicial review defines the relationship between the agency and the courts
· Level of judicial review depends on the statute, and the powers the agency is exercising in the particular action

· 1) findings of fact – eg, Universal Camera – subjected to “substantial evidence on the record as a whole”

· 2) exercise of discretion – eg, Overton Park – subjected to “arbitrary and capricious standard”

· 3) questions of law – though theoretically the courts’ province – are subjected to Chevron-Mead analysis – sometimes de novo, sometimes deferred to.

· § 706 of the APA – the Scope of Review. Source of these doctrines.
· “courts shall decide all relevant questions of law”

· Rmk: the judicially-created Chevron doctrine deviates from this, for better or worse

· (2) courts shall set aside agency actions found to be:

· (A) “arbitrary, capricious, an abuse of discretion”

· (E) “unsupported by substantial evidence [of a formal adjudication]”

· becomes seotraaw

· § 701 – Judicial Review available so long as (a)(1) not prohibited by statute (2) not “committed to agency discretion”

· interpreted in Overton Park so as not to preclude review so long as there is “law to apply”

· Arguing for deferential standard – the agency’s expertise
· Arguing against a deferential standard – the possibility of agency “capture”/ bias
B. Judicial Review of Questions of Fact – Seotraaw
· Universal Camera (1951) – employee Chairman fired, challenges before NLRB

· factual issue: was he fired for a) insubordination, or b) reprisal for union representation/ testimony before NLRB
· The ALJ (aka examiner) found the firing legitimate, but the NLRB reversed him.  Case comes before Hand on appeal.
· issue in the case: should the examiner’s findings be part of the “record”?

· Hand says no, but is reversed by the Supreme Court.  Examiner’s findings aren’t to be deferred to, but considered as “part of the record” ( seotraaw

· The standard – Finding of the agency must be supported by “substantial evidence on the record as a whole” (probably about 20%-30% likelihood)

· rmk: less deferential than just “substantial evidence” as less myopic (can’t pick and choose evidence – must look at whole record)

· Allentown Mack (1998) – employer, if believes union not supported, can 1) request NLRB election, 2) withdraw his recognition, 3) conduct a poll.  NLRB allows employer to conduct a poll only if he has “objective good-faith reasonable doubt” that union lacks support.  Employer, based on comments from several employees conduct a poll.  NLRB finds this improper as necessary “doubt” not present.  Two issues:
· I: was this finding supported by seotraaw?

· Scalia 5: no. NLRB is actually requiring a higher standard – requiring employer to prove union unsupported. 7 of 32 expressing disfavor certainly enough for doubt.  And, indeed, union lost.

· Breyer 4: yes. more deferential, emphasizes that doubt must be objective, as some of the information came unreliably – eg, from job interviews.  

· II: is the “objective good-faith reasonable doubt” standard – the same requirement as for withdrawal of recognition – an abuse of discretion?
· court finds this not so irrational as to be “a and c.”  Note this is reminiscent of Cardoza and could likely be analyzed under Chevron step 2 “reasonableness” and reach the same result.
C. Judicial Review of Agency Exercise of Discretion – “Arbitrary and Capricious” and the “Hard Look” Doctrine
· Scenic Hudson (2d Cir. 1965) – example of lower court use of the “hard look” doctrine – interpreting “arbitrary and capricious” to require more agency process
· facts: ConEd wants to build plant, asks FPC for license, which FPC grants.  

· category of action: informal adjudication. (individualized, hence adjudicative, and statute requires no hearing on the record)  Agency supposed to take into account “all relevant factors” and “all alternatives”
· holding: remand for developing of a record showing agency has considered all alternatives and considerations.
· Overton Park (1971) – synthesis of how to deal with agency exercise of discretion.
· facts: Dept. of Transportation wants to build highway through the park.  Statutes are clear: the Secretary must conclude there’s no “feasible and prudent” alternatives and seek to “minimize harm”

· Clear that this informal adjudicatory decision with the Secretary’s discretion.  What’s the standard of review?  Court holds:

· first: there is properly a level of judicial review under 701 for exercises of discretion so long as there’s “law to apply”
· i.e., an action only “committed to agency discretion” under 701 and hence no review if there’s “no law to apply”

· The Overton Park Inquiry for Exercises of Discretion.  Courts ask:
· 1) was the Secretary within the scope of his authority?
· 2) if yes, was the action “arbitrary and capricious”?
· a “searching and careful” inquiry, though the court is not to substitute its judgment for the agency’s.  Basic idea is that decision must be reasonable.
· District Court may order formal findings, testimony if necessary to decide whether agency acted within authority, and whether decision was an abuse of discretion.

· 3) were the proper procedural requirements followed?
· here, statute did not require formal findings.
· effect is an endorsement of the “hard look” doctrine. Trial courts are entitled to remand for a formal record to conduct their “arbitrary and capricious” review. 

· State Farm (1983) – NTHSA given power to issue motor safety standards that are “practicable, [and] shall meet the need for motor vehicle safety.”  Rescinded passive restraint (airbags or automatic belts) requirement, as industry overwhelmingly using seat belts, and new info suggests consumers hate them and won’t use them (real reason is probably political change)
· Court analyzes this action under the exercise of discretion “a + c” standard and finds it lacking on a procedural (and suggestively substantive) level as:


· procedural faults: gave no consideration to significant alternatives - just requiring airbags, using interlock seatbelts.  Reasons stated for change are inadequate. ( an abuse of discretion
· like Overton Park, an endorsement of a fairly searching “arbitrary and capricious” inquiry/ the hard look doctrine.

· Rationale behind “hard look” – protection against agency “capture” and arbitrary actions
D. Judicial Review of Questions of Law – Chevron-Mead  Analysis

The Pre-Chevron Period

· court, depending on the circumstances, would sometimes defer to agency interpretations of questions of law and sometimes not.  

· In theory it defers when Congress has “said so,” but it was unclear when they would defer – or how much deference.  Depended on the nature of the enabling act and the agency action in question.
· arguably, this is not that different from what goes on today – thus, Chevron is more of a synthesis than a revolution.

· NLRB v. Hearst (1944) – issue is whether newspaper boys are “employees” within the meaning of the Wagner Act.  NLRB interprets the statute to include them, arguing that Congress intended a broader meaning than the common law one in the labor context.  
· Rutledge defers, holding the court will defer to interpretations with “a warrant in the record” (cf. seotraaw) and “a reasonable basis in law” (cf. Chevron step 2)
· Skidmore (1944) – Arises under the FLSA, which requires overtime pay after a certain number of hours worked.  Issue is whether private firefighters on call get this time to count as “hours worked” under the meaning of the Act.  
· enabling statute didn’t create an agency, but instead just an Administrator, charged with distributing information and discovering violations.  Hence, case is not an appeal from an agency process.  
· Court holds that the Administrator’s opinion is not be differed to, but is “entitled to respect” – a “tailoring” of deference to the particular statutory context
· relevant factors – 1) the powers given to the agency, 2) the process the agency has given in the decision, 3) how relevant expertise is to the decision
· cf. Mead – nature of the enabling statute relevant to whether deference afforded.
· argument that Chevron only makes the old law clearer, doesn’t replace it.
Chevron & Co.  

· basic issue in agency interpretations of questions of law: 

· on the one hand, the courts are the final authority on such questions, and the guard against arbitrary agency action. (APA 706, Marbury).

· On the other hand, the usefulness of agencies is their expertise.

· Chevron (1984) – a “counter-Marbury” for the administrative state.

· facts:

· EPA regulates emissions from “stationary sources.” Issue is whether a plant should be considered several sources, or a “bubble” – whole plant considered a single source.
· EPA, under Reagan, allows the “bubble” interpretation.  D.C. Circuit employs a de novo review – Stevens holds they “misconceived their role.”  

· Clear that the legislative history and statutory text are ambiguous – either interpretation is reasonable.

· The Chevron Test:
· Step 1: has Congress spoken to the issue?
· Footnote 1: courts use the “traditional tools of statutory construction” in this analysis to discover if Congress has spoke to the question

· Stevens uses legislative history, text, etc. in his step 1 inquiry

· if the court still finds the statute “silent” or “ambiguous” ( step 2

· Step 2: If not, is the agency interpretation “reasonable”?
· if so, the courts will follow their interpretation.

· Rmk: “reasonable” a quite deferential standard, like “rational basis”

· Another formulation: silence/ ambiguity ( implicit delegation to the agency to resolve the question
· in cases of an explicit delegation, suggestion that the court will take an even more deferential role (perhaps much like “arbitrary and capricious” under exercises of discretion)
· Result: statute silence here + interpretation reasonable ( “bubble” OK

· Rmk: Stevens, in step 1 analysis, doesn’t give weight to fact that agency changed its interpretation.
· The rationale behind deference in Chevron:
· 1) expertise – 
· a) agency better knows the area.  If statute ambiguous, agency is better suited to make what comes down to a policy choice

· b) because of greater familiarity with the area, the agency is more likely to understand Congress’ intent and get the interpretation right

· 2) accountability/ majoritarianism – 
· a) agencies more accountable to the people.

· b) deferring to their regulations allows interpretations to change with different administrations – more flexible and democratic
· Accounts of Chevron

· note that it deviates from 706 and Marbury
· 1) separation of powers – agency is acting like Congress’ agent, given some leeway in what amounts to a policy choice.
· 2) Scalia: simply a default rule that, if statute ambiguous, Congress’ intent was delegation to the agency.  More efficient, reliable than previous case-by-case determination (explains anti-tailoring stance - dissents in Mead, Harris)
· Chevron in Action: Cases 1984-2000

· Cardoza Fonseca (1987) – Two relevant statutes: a) INS forbidden to deport if AG determines alien’s freedom threatened, b) INS permitted to grant asylum based on “well-founded” fear.  Agency interprets standard of evidence in both cases is “preponderance of evidence”
· Stevens, in (presumably) step 1 analysis, uses tools of statutory construction (the text – the two statutes use very different language) to hold that Congress spoke to the issue, and INS was simply wrong.
· (Scalia’s concurrence muddies the Chevron steps – “Courts will give effect to reasonable agency interpretation unless it is inconsistent with a clearly expressed Congressional intent” – and seems to water down step 1)
· MCI (1994) – Agency interpreted “modify” to allow an exemption.  
· Scalia, in step 1 analysis, concludes that there is not an ambiguity (using his traditional tools –dictionaries) in that the meaning of “modify” clearly does not include exemption – hence Congress has spoke to the issue and the agency loses.
· Though they disagree on the result in both cases, what Scalia does here is quite analogous to what Stevens does in Cardoza.
· Sweet Home (1997) – agency interpreted “harm” to include habitat medication.
· Stevens not entirely clear in his analysis, but seems to be saying (top p. 324):
· step 1: Congress did not speak to the issue – “did not unambiguously express its intent [to define harm narrowly]”
· step 2: Secretary’s interpretation is reasonable.
· ( agency’s “harm” controls
· Scalia’s dissent only reaches step 1- thinks it’s clear Congress meant harm in the narrow sense.
· Brown and Williamson (2000) – FDA asserts jurisdiction over tobacco.
· O’Connor more clear in analysis – states clearly this is a step 1 case, and she finds that Congress has spoken to the issue and precluded an assertion of jurisdiction.
· Rmk: step 1 analysis means different things to different judges, as what is a “traditional tool” of statutory interpretation differs, but in any case it is often a broad analysis – dictionaries (MCI), legislative history (Chevron), later Congressional action (Brown)
· as a result, step 1 gives an opportunity for judges to do what they want – eg, if seek to overturn the agency, employ a searching step 1 inquiry to find that Congress has “spoke”
Limiting the Scope of Chevron: The Mead Refinement (Chevron step zero)
· Harris County (2000) – case under the FLSA, sheriffs’ office had created a voluntary program for overtime – instead of time and a half, employees’ would get compensatory time they could take off later.  Employees start to hit the cap, and office wants to force employees to start using their time  FLSA Administrator, in a letter, says they need employees’ agreement to do this.

· Thomas: Interpretation is not formal enough – i.e., not n-and-c or formal adjudication - to get Chevron deference.  Even if Congress was silent, interpretations like “policy statements, agency manuals, opinion letters, etc., are only ‘entitled to respect’ under Skidmore.”
· Rmks:
· three possible outcomes – 1) no deference, 2) Skidmore persuasiveness 3) Chevron deference if “reasonable”

· In Harris formulation, whether or the Chevron path or not depends on the formality of the decision – this gets refined in Mead
· Skidmore deference may be almost no deference at all – basically just says courts can consider their reasoning – Scalia calls this a “truism”

· Mead (2001) – US Customs branch makes tariff classification that Mead’s “day planners” are “diaries, bound” and hence subject to a duty.  
· Souter: deference is “tailored” the situation.  Agency interpretations only get Chevron deference when “it appears that Congress has delegated authority to the agency to make rules carrying the force of law, and that the agency interpretation was promulgated in the exercise of that authority”

· ( Chevron Step 0: Was the agency delegated rulemaking authority?
· signs of delegation: 1) given n-and-c or formal adjudicatory powers (or “other” comparable indication of Congressional intent), and 2) formality of interpretation at issue

· here, considering that Customs agencies issue 10,000s of ruling letters, the letters are not done through n-and-c (nor does the agency have n-and-c power) ( letter only gets Skidmore deference

· Scalia’s dissents:
· Skidmore deference is an “anachronism” – Chevron made the level of deference all-or-none, no longer a case-by-case determination, and Mead returns to old formulation.
· Scalia seems to greatly overstate the impact of Mead.  Chevron is more naturally viewed as a synthesis of pre-existing law, which Mead is in line with.

·  ​Chevron deference should attach if Congress was silent and it’s an “authoritative agency position,” period. (considers fact that agency heads have affirmed view in amicus enough – though this seems to give deference to a “post hoc litigating position”)
· in Harris, finds Congress silent but concurs with result as finds the agency position unreasonable.
· Possible advantages of his view:

· clearer, hence better for rule of law values

· less of a role for judges/ more a role for democratically accountable agencies (probably why Scalia favors this)

· Parade of horribles.  Mead will lead to:

· confusion in the courts

· artificial increase in informal rulemaking

· “ossification” of agency views (can’t change with new administration)

· But: 

· did Congress really intend such agency letters, which are specific to each importer and quite numerous, to have the force of law?

· further, Mead gives Congress a clear choice – if want agency to have some legal power, can give them n-and-c.  If they want more limited role, can do that too.
· Scalia’ anti-micromanagement stance here seems inconsistent with his rather searching step 1 inquiry in MCI.

E. Summary



· ​Concluding Example: Ohio v. Dept. of Interior (D.C. Cir. 1989) – CERCLA passed to create obligations to pay for/ restore natural resources.  DOI makes three interpretations: 

· 1) valuation of damages for despoilment is “lesser of diminution of use v. restoration cost”

· 2) hierarchy of assessment – presumption towards market value in assessing value (statute says “best available” practices)

· 3) use of contingency valuation – CV – which measures people’s subjective values in hypothetical markets.  Challenged by the industry as creating “speculative” values.

· Analysis:

· Step 0: rules made through n-and-c, so under Chevron analysis

· 1) Step 1: Congress has spoke to the issue, as the statute’s purpose is restoring natural resources. ( agency wrong.

· 2) Step 1: Congress was silent.  Step 2: Nonetheless, the agency’s interpretation is unreasonable – outside of the set of reasonable choices ( agency loses

· note that the could also be viewed as an Overton Park-like exercise of discretion.  Result under “arbitrary and capricious” would likely be the same as under “reasonable”

· 3) Congress was silent, and CV reasonable ( agency wins
· Rmks:

· three paths:

· 1) questions of fact ( seotraaw

· factual determinations in agency adjudication

· egs: Universal Camera, Allentown Mack I 

· 2) questions of law ( Chevron-Mead

· what did Congress intend the statute to mean

· egs: Chevron, Hearst, MCI

· 3) exercises of discretion ( “arbitrary and capricious”

· meaning of law fairly clear;  issue in whether agency’s application of the law, its actions in particular situation/ policy choice, were within its discretion

· egs: Overton Park, State Farm, Allentown Mack II

· Sometimes, the line between 2 and 3 is blurry – eg, Cardoza looks like Allentown Mack II – but the difference may not matter much as “reasonableness” much like “arbitrary and capricious”
· remaining Chevron issues:

· place of legislative history/ purpose in step 1  

· fairly settled as part of the inquiry, though Scalia argues against it (presumably as it’s outside of his traditional tools of statutory interpretation)

· role of a change in agency interpretation:

· in Chevron, fact that agency changed its view not given weight.  This is in line with the majoritarian rationale for Chevron, i.e., that part of its goal is to leave policy choices to the agency, allow them to change with administrations

· there are contrary indications in Cardoza, and B+W, however.

· unclear whether more deference will be granted in explicit delegation (as opposed to ambiguity/ implicit delegation) – suggestions in Chevron that this may be so.

· other cases where agency view should not get deference

· when view a post hoc litigating position

· interpretations of the APA, or (arguably) the scope of its own jurisdiction

· interpretation that judicial review is inappropriate

· Chevron cases chart:







  yes



no
Step 0 – did Congress delegate authority 
others


Harris, Mead, Skidmore
to make rules w/ force of law?


( step 1

( “respect”
Step 1 – Did Congress speak to

MCI, Cardoza, B+W

Sweet Home, Chevron, 

the issue?



( agency wrong, loses

( step 2

Step 2 – was agency interpretation
Sweet Home, Chevron

Ohio v. Dept of Interior

“reasonable”?



( agency wins


( agency loses

Unit 6: ERISA

A. Introduction: The Statute
· Congress, through ERISA seeks to regulate the terms of the employee-employer relationship

· Can think of the Act as a use of the national police power to protect employees.  Possible reasons to interfere with market result here:

· 1) equalize bargaining power

· 2) correct imperfect information (note that many of the provisions concern the employer providing info on request)

· ERISA deals with two types of benefit plans: 1) pension plans, 2) welfare plans (i.e. health care). We’ll focus on the latter.

· The Statute:
· § 2 – Policy 
· doctrinal hook: the commerce clause

· policy (the rational basis): given number, size and scope of plans, for the wellbeing of employees, it is desirable that minimal standards be established assuring the equitable character of such plans and their financial soundness
· § 3 – Definitions
· § 4 – Coverage – excepts governmental and church plans
· §§ 101, 102, 104 – disclosure and reporting requirements
· plan must be formal and written, disclosed to EE.  Summary plan info given to participants and beneficiaries in a understandable format

· reports must be filed with the secretary

· § 404 – Fiduciary Duties
· “exclusive benefit rule” – plan must be administered solely in the interest of participants and beneficiaries

· § 502 – Remedies

· suit by beneficiary  

· (a)(1) to recover benefits due, to enforce rights under the plan, or for information
· (a)(2) for breach of fiduciary duty

· (a)(3)(A) to enjoin an act violating ERISA, or (B) “to obtain other appropriate equitable relief”

· suit by Secretary 
· (a)(2) for breach of fiduciary duty
· (a)(5) to enjoin any act violating ERISA, or for other appropriate equitable relief

· (a)(6) to collect a civil penalty

· rest of section establishes jurisdiction, service, federal “arising under” cause of action

· § 514 – Preemption
· (a) preempts “any and all state laws” that “relate to any employee benefit plan” 

· (b)(2)(A) saves any State law which “regulates insurance, banking, or securities”

· (b)(2)(B) – the “deemer clause” – plans not to be deemed an insurer for the purposes of any state law purporting to regulate insurance
· (d) “any law of the United States” or “any rules issued under such law” shall not be preempted

· Summary of what ERISA does (Shaw):
· 1) “The statute imposes participation, funding, and vesting requirements on pension plans”
· 2) It “sets various uniform standards concerning reporting, disclosure, and fiduciary responsibility”
· 3) It does not “mandate particular benefits”
· Rationale behind preemption

· uniformity of state laws – a uniform system of remedies, regulations decreases costs for employers, encouraging more benefits (important as ERISA does not mandate coverage)
· also may have been a legislative deal – employers agreed to comprehensive federal scheme, in exchange for not having to deal with myriad, differing state laws

B. Cases 
· Shaw (1983) – ERISA preemption challenge to two NY laws: 1) Human Rights law – no discrimination on the basis of pregnancy (including in benefit plans), 2) Disability Benefits Law - Pregnancy muse be treated like any other disability under plans.
· defines 514a’s “relates to” broadly: “has a connection with or reference to” such a plan
· ( clear that both laws relate to ERISA plans
· NY argues for exceptions:

· wrt Human Rights Law: argues saved by 514d as enacted to enforce Title VII.  Blackmun agrees, as doesn’t preempt it to the extent it prohibits things already prohibited by Title VII
· wrt Disability law: argues saved by § 4b3, which excepts ERISA coverage when plan is maintained solely for the purpose of complying with disability insurance laws.  Blackmun agrees, and law falls out of ERISA’s scope entirely
· (note that Delta can strategically avoid following the law by making its plans not solely for disability, but Blackmun holds NY can require disability plans to be administered separately)
· Met Life (1985) – Massachusetts passed law  (47B) requiring minimum benefits for mental health coverage.  First time court interprets the 514b “savings clause.”
· possible rationales behind the statutes:
· the savings clause - Why would Congress want to save state laws regulating insurance, banking, and securities?
· they are traditional areas of state regulation – banks often state chartered
· Massachusetts law designed to correct market failure – “adverse selection” leading to high costs of mental health coverage
· Blackmun note that a the broad preemption followed by the broad savings clause is “not a model of legislative drafting”
· Met Life argues the savings clause should be limited to traditional state regulation of insurance, not novel minimum benefit requirements.
· on their view, 47B is really a health law, not an insurance regulation
· Blackmun, however, chooses broader meaning of “regulate insurance”
· Held: The Massachusetts law is saved as “regulating insurance” as:
· 1) “common sense” approach – plain meaning of “regulate insurance”
· 2) McCarran-Ferguson factors satisfied as law 1) spreads risk, 2) integral to the insurer-insuree relationship, 3) is limited to insurance industry
· The result reached is pretty odd:
· 1) allows states to create disuniformities in plan requirements ( encourages employers not to have the plans at all
· 2) creates incentive for employers to self-insure – if they do so, than they can avoid the requirement.  But self-insurance creates a smaller pool, hence greater risk of underinsurance.
· 3) states can de facto regulate terms of plans through substantive insurance regulation.  Congress did not want this.
· Pilot Life (1987) – First preemption case for state causes of action.  Mississippi has a contract-tort cause of action for “bad faith” breach of contract – can get punitive damages in addition to simply the benefits do.  Employee sues for failure to provide disability benefits under this state law, not the ERISA cause of action available.
· court finds the cause of action is preempted as:
· 1) “relates to” ERISA plans under 514a
· (the “but for” test – but for the ERISA plan, there’d be no cause of action)
· 2) is not saved as it does not “regulate insurance”
· it is a general contract claim, not aimed at insurers specifically.  
· factor 3 of M-F not satisfied
· first discussion of 502’s “preemptive force”
· notes that the section establishes “comprehensive enforcement scheme,” and Congress’ intent that the enforcement scheme be exclusive, which implies some independent preemptive force
· Ingersoll-Rand (1990) – similar to Pilot Life.  Worker discharged a few weeks before benefits vest, sues not under ERISA but under Texas state law for “wrongful discharge.”  Cause of action preempted here as:
· 1) explicit preemption: state cause of action “relates to” ERISA plans – without the plan, there’d be no cause of action – and clearly does not regulate insurance
· 2) implicit preemption: as the employer’s action violates §510, the employee can sue under §502 to enjoin an act violating the plan.  Reiterates that §502 was meant to be the exclusive remedy for ERISA rights    
· [Firestone Tire (1989) and Varity Corp. (1996) – not preemption cases.
· Firestone – corporate transaction transfers company to new owner, though little changes.  Rehired recipients seek severance benefits for “reduction in workforce.”  Two issues:
· 1) what’s the standard of review for benefits determinations of plan administrators?
· could be de novo, as in contract law, or “arbitrary and capricious” review of trust law
· court takes middle path: denial of benefits given de novo review, unless administrator given discretionary authority to determine eligibility benefits or construe terms of the plan.
· 2) Are the respondents “participants” for the purposes of obtaining information about the plan?
· “participant” = employees in, or reasonably expected to be in, covered employment, or have a colorable claim to benefits.
· Varity – employees deliberately misled into transferring their plans to financially unstable company.  No question of whether there’s wrongdoing, but question of whether the remedy is under ERISA.   Claim is for violation of fiduciary duty.
· trust law concepts:
· guarantor – person who establishes the trust.  His decisions are not reviewable – he giveth, he taketh away.
· fiduciary – administrator of the trust
· 1) Was Varity acting as a “fiduciary” when it mislead the employees?
· one is a “fiduciary” “to the extent she exercises discretionary authority” respecting plan administration or assets
· court stretches a bit to find Varity acting as both its capacity as employer and its capacity as administrator
· 2) Is there a remedy under 502?
· natural remedy would be suit for violation of fiduciary duty under 502a2, but Russell interpreted this to only meant suits on behalf of the plan, not by individuals.
· employees therefore sue under catch-all 502a3 “appropriate equitable relief”
· Breyer finds the suit authorized on basis of plain text
· Thomas dissents, argues that “specific governs the general,” and can’t read 502a3 to make 502a2 superfluous
· Breyer retorts that the canon only applies when the scopes are identical, and here there are independent.]
· DeBuono (1997) – NY issued a tax on hospitals to pay for Medicaid.  ERISA plan run hospitals argue this tax, as applied to them, is preempted by ERISA.  
· Court finds the tax is not “related to” ERISA plans.  Simply fact that the tax has the incidental effect of affecting ERISA-run institutions, or raising costs of services as a result, is not enough – all sorts of traditional uses of the police power have such effects.
· Given the states’ broad police power, the starting presumption is against preemption.
· the state law must be more closely connected – eg, requiring particular benefits, plan critical to a state law cause of action, specifically directed at ERISA plans, etc.
· Unum Life (1999) – next in the Pilot Life chain of cases.  Employee, late filing claim for disability allowed to get benefits anyway due to CA’s “notice-prejudice” rule – the lateness must create prejudice to give cause for benefit denial.  Analysis:
· 1) “relates to” easily satisfied
· 2) rules is saved as law that “regulates insurance” because:
· a) common-sense view: law directed only at insurance, affects nature of relationship.
· b) at least two M-F factors satisfied (unclear that affects risk spreading)
· first signs of death for M-F.
· Rush Prudential (2002) – Illinois HMO Act provides that if the decision of HMO and medical provider disagree, an independent review of the denial of care will be given.  Moran seeks such a review (though at this point just looking to be reimbursed). Challenge to HMO Act as preempted if used in ERISA plan context.
· [Why Illinois wants to regulate HMOs: HMO’s MO is to keep costs down.  Thus, they have a conflict of interest when deciding to provide a particular procedure]
· [Role HMO plays in the ERISA plan context:
· “the plan” is just a contract between EE and ER for benefits.
· insurers have arrangements with plans to pay for these benefits, spreading the risk
· HMOs, too, have agreements with plans to provide medical services due under the plan - thus, it’s role is both insurer and medical provider]
· Souter’s analysis:
· 1) clear that the law “relates to”
· 2) does it regulate insurance? yes ( saved.
· commonsense inquiry satisfied as it a) is directed at the insurance industry, and b) affects risk pooling.
· finds this confirmed by the M-F factors.
· Souter waives hands at two credible objections:
· not all HMOs are insurers, some are just health care providers (Souter basically says that most of them are, so it’s OK)
· this is really regulating healthcare, not insurance – doesn’t really impact risk-spreading 
· Rmk: fairly loose commonsense inquiry here
· 3) 502’s preemptive force – N/A
· Souter conceives of this as a regulation – adding a term to the contract – and not a remedy.  Can still sue under 502 if no review given 
· Thomas’ dissent: court is wrong on the 502 issue.
· characterization: the “independent review” establishes a de facto arbitration-like remedy, outside of 502’s scheme ( preemption
· when denied, employee could have brought suit under ERISA as opposed to getting independent review
· thinks this is more like Pilot Life then Met Life

· Policy concerns:
· disrupts uniformity ( raises costs ( employers will stop providing plans at all
· disrupts the legislative bargain: employers accepted broad system of federal remedies in exchange for uniformity between states.
· Miller (2003) – Kentucky passed “any willing provider” law, requiring HMOs to accept any qualified physician.  Preemption?
· clear it relates to, question is whether it regulates insurance.  As not a remedy, no 502 issue.
· Scalia does away with the McCarran-Ferguson factors.  Replaces it with a two-part commonsense test.  To be saved:
· 1) the state law must be specifically directed at entitles engaged in insurance (like Pilot Life, or Rush)
· 2) the law must specifically affect the risk-pooling arrangement.
· Here: as HMO are insurers under Rush, it is directed at insurance entities.  It regulates insurance that it imposes conditions on the practice of insurance ( saved
· [Black and Decker (2003) – not a preemption case.  9th Circuit adopts a “treating physician rule” (imported for SSA) as part of the common law of ERISA.  Supreme Court reverses, finding that they shouldn’t have done this one their own – for the Secretary of Labor]
· Davila (2004) – denied a Vioxx prescription, plaintiff sued under Texas law THCLA – which allows suit if HMO doesn’t exercise “ordinary care” – instead of ERISA (motivation: can only get injunctions under 502, and wants make-whole damages).  
· Thomas skips over the tradition three part analysis, and instead goes straight to 502 - suggesting a separate preemption analysis for cause-of-action cases:
· formulation: state cause of action is preempted if it “duplicates, supplements, or supplants” the ERISA civil enforcement scheme.
· in line with Congressional intent that ERISA civil scheme be uniform, exclusive, and exhaustive.
· finds the claim it regulates insurance unavailing, citing Pilot Life to hold that the scope of the savings clause must be interpreted in light of Congress’ intent that 502 be exhaustive
· [lastly, dismisses a Pegram claim.  Pegram created exception for “inextricably mixed” decisions where doctor acts as both administrator and provider.  Such an exception does not apply here – a benefit determination is a fiduciary act.] 
· Ginsburg’s concurrence:

· joins “rising judicial chorus” to change ERISA regime
· Court’s limited interpretation of “equitable relief” has created a “regulatory vacuum” where beneficiaries can not get make-whole damages ( laws like Texas’ to fill the gap.
· thus, court needs either to change its interpretation of equitable relief, or its preemption doctrine.  Or Congress should act.
C. Summary

· Especially as it has been interpreted, ERISA’s scheme doesn’t make a great deal of sense.  Is it logical for Congress to have said:

· 1) we’ll regulate the exterior terms of the plans – information, disclosure, etc. – but not require them (note many employers have stopped having such plans at all)?

· note that the Court allowing some disuniformities also encourages ERs not to have the plans at all

· 2) we won’t touch the substantive level – specific benefits – but preempt many state law that do?

· basic three part analysis:
· 1) presumption of no preemption (DeBuono)
· 2) preemption if it “relates to” ERISA plans
· Shaw: “relates” = “has connection with or reference to” 
· 3) saved if “regulates insurance.” Common sense inquiry (no M-F) (Miller):
· a) is it specifically directed at entities engaged in insurance?
· b) does it significantly affect risk-pooling arrangement?

· possible second path for remedies (Davila) 
· does the state law cause of action that duplicates, supplements, or supplants 502 - the ERISA civil enforcement remedy scheme?

· if so ( preemption

· ERISA charts:
 
State Regulation Cases – Shaw, Met Life, DeBuono, Rush Prudential, Miller






yes



no

	1) Is the state law “related” to an ERISA plan?
	Others
	DeBuono ( saved

	2) Does it regulate insurance?
	Met Life, Rush Prudential (majority), Miller
	Shaw

	[3) Saved it another way?]
	Shaw
	


State Cause of Action Cases – Pilot Life, Ingersoll-Rand, Unum Life, Davila






yes



no

	1) Is the state law “related” to an ERISA plan?
	 All
	

	2a) Does it regulate insurance?
	Unum Life ( saved
	Pilot Life, Ingersoll Rand ( preemption

	2b) preempted (independently or additionally) due to 502? 
	Davila, Pilot Life, Ingersoll Rand, Rush Prudential (dissent)
	Unum Life


Appendix (courtesy J. Kaplan):

Summary of Legislative Theories

a. Plain Meaning/New Textualism

i. Law as text that satisfies constitutional requirements of Article I, section 7.  Rule of law = law of rules.
ii. Judge as faithful agent, linguist, grammarian
iii. Some strengths: objective and transparent, democratic, predictable
iv. Some weaknesses: limits of language, blind to its own subjectivity, unconnected with consequences
v. Proponents:  Holmes, Scalia
vi. Examples: MCI

b. Original Intent/Imaginative Reconstruction
i. Law as legislative deals/bargains
ii. Judge as deal enforcer, Sherlock Holmes
iii. Some strengths: practical, realistic, helpful
iv. Some weaknesses: very expensive, manipulability, do you trust judges to do this? Is there really single legislative intent?
v. Proponents: Hart & Sacks, Posner, Pound
vi.  Example: Holy Trinity

c. Purpose/Dynamic Interpretation
i. Law as solving social problems
ii. Judge as deal adapter
iii. Some strengths: helpful and practical, emphasis on reason, justice
iv. Some weaknesses:  do you trust judges to do this (who are they? What are their resources?), unsettles expectations
v. Proponents: Dworkin, Eskridge
vi. Example: Weber
Course Summary Chart
I. Constitutional Problems/ Separation of Powers:
a. agency-legislature: non-delegation (Schechter ( American Trucking)
b. agency-executive: removal cases (Myers-Humphrey’s (  Mistretta, Morrison)
c. agency-judicial: should the process be given in an Art. II court? (Crowell ( Marathon Pipe, Schor)
II. Does the agency have statutory authority to do what it’s doing? (Chevron-Mead)
a. Is it a formal adjudication, formal Rule-Making, or informal Rule-Making?  If so, apply Chevron:

i. Step #1 –– Did congress speak to the issue? (Use all “traditional tools” of statutory interpretation)
1. Finding yes and agency wrong – MCI, Cardoza, B+W,
2. finding no (ambiguity): Chevron, Sweet Home
ii. Step #2 – assuming ambiguity, interpretation still has to be “reasonable.”  So consider whether agency has come to a conclusion that is at odds with the statute’s purpose or otherwise conflicts with the statutory scheme/text.  Analysis is still rooted in statute itself.
1. finding agency view reasonable: Chevron, Sweet Home
2. finding it unreasonable: Ohio v. Dept. of Interior
b. Is it an informal adjudication?  If so, apply Skidmore “respect”:
i. Multifactor test of “persuasiveness”
1. the more a) technical the decision, b) the more process that lead to it, c) the more powers the agency has ( more persuasive.  “tailoring” of deference.
ii. Did Congress express an intent to have agency make binding rules, eg, by granting n-and-c rulemaking powers?
1. if so, may be due Chevron deference depending on circumstances
III. Exercises of Discretion: Even if agency has statutory authority, has it made an acceptable policy determination?  (Apply “arbitrary and capricious” review unless organic statute says otherwise.)
a. Check standard of review in organic statute.
b. Arbitrary and Capricious under APA (Overton Park):
i. was the action “arbitrary and capricious”
1. typically won’t overturn unless illogical – yet a “searching and careful inquiry”
ii. were the proper procedures followed? (the “hard look doctrine”)
1. often cases will be remanded for consideration of alternatives, formation of a more complex record, justification of reasons for decision. (Overton Park, State Farm)
IV. Agency Fact-Finding: Has the agency properly found the facts?
a. standard of review – seotraaw (unless otherwise indicated in the statute):
i. See Universal Camera, Allentown Mack 

V. Due Process Claims: Even if agency action done within valid authority, does it affect a deprivation of liberty or property without sufficient procedures?
a. Is the agency Process “legislative” or “adjudicatory” (Londoner v. Bi-Metallic)?
i. If legislative ( little process due
ii. If adjudicatory, two step inquiry (Goldberg)
1. If there a protected “liberty” of “property” interest?
2. If so, what process is due?  (Apply Matthews balancing test)
a. 1) private interest, 2) cost-benefits of more process, 3) governmental interest
1

